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/ RECENT PROGRESS IN LEGAL EDUCATION 1 

hy Alfred Z. Reed 

staff Member of the Carnegie Foundation for the Advancement of Teaching 


O * \ i r n't.s. I . The Past: Defective organization of the le^al profession in 19lft ; dlvl- 
sion of the law schools iimong thenrselves ; Inadequate bar acJaiLsalou requirements; 
dPvr%lilfil law Kelion) rcquliomriitr, 1 L The Present : Improve*! orgajiiziitinn of the 
!runl pruleSKion ; method and aim of legal education : strengthened bur admission 
* requirements : progress in law school requirements. — III. The Future: Miscellaneous 
problems awaiting solution, the problem cf the evening law school; the inlluence of 
purt-tiuie in>tru« tioti upon the oruanizatli-n of the legal profession. 


For nearly half a century there have been organized efforts to 
effect a nation-wide improvement in the American system of legal 
education. The strictly modem phase of this movement may be 
said to. have started — in so far as it is possible to assign a definite 
date — in 1910. It was in this year that similar long-continued efforts 
by the American Medical Association to improve medical education 
tirst impinged upon the public consciousness, and suggested to law- 
y»‘rs that methods which had proved successful with physicians might 
lie applicable also to the legal profession. 

In many respects the task of legal reformers was far more difficult 
than that of their medical colleagues. Before recounting some of 
the particular obstacles and the progress which has since been made 
in surmounting them, a general explanation may be hazarded as 
to why the legal profession was then, and is still, in a relatively 
backward stage of de\*lopment. The science of law, or at least 
that particular portion of this science (if it be a science) which 
primarily concerns American law schools and bar admission au- 
thorities, is not international in the sense that medical science is. 
In the development of medical schools physicians can draw imme- 
diately upon the experience of the whole world. The task of the 
American law schools, on the Other hand, is severely conditioned 
by the fact that these schools exist primarily for the purpose of 
preparing students to practice American law. This is now so dif- 
ferent from that of other countries — even from the English common 
law, of which i^.i9 historically an outgrowth and, in a certain sense, 
still a part— that foreign models of legal education and organiza- 
tion, though often suggestive, are rarely closely parallel. Far less 
than physicians can lawyers profit by the 1 intellectual resources of 
other countries. America is virtually pbliged to work out its 

1 The last similar discussions published by the Bureau of EducaUon were contributed by 
Dean. Henry M. Bates, of the University of Michigan Law School, to the Reports for 1014 
(VoL I, Ch. X) and 1916 (Vol. I. Ch. XI). 
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peculiar experiment in government and law by itself, guided only 
by its own relatively brief and narrow experience. 

It will be convenient/to consider briefly what the situation was 
in 1010; then^vhat h$s been accomplished to improve conditions 
in 1C years; and, finally, what are the most important problems 
that stiy await a satisfactory solution. 

✓I. THE PAST 

First, then, as to some of the ways in which the status of legal 
education compared unfavorably with that of medical education 
in 1910. 

DEFECTIVE ORGANIZATION OF THE LEGAL PROFESSION IN 1910 

One conspicuous difference between the two professions was the 
relative lack of effective organization among lawyers. Among 
their many weaknesses in this respect perhaps the most fundamental 
was this: The medical profession proper constituted only one of 
several groups which were engaged in practicing the healing arts 
or “health service ’’ as a whole. The legal pfofession, on the other 
hand, assumed to include everyone who was in any way practicing 
law. though the actual occupations might be as diverse as those of 
a physician or surgeon, a trained nurse, a dentist, a pharmacist, or 
a veterinarian. This inclusion of many different kinds of lawyers 
and pseudolawyers under the common head of general practitioner 
made it difficult to plan an effective preparation for any one kind 
and tended to weaken the esprit de corps of a fictitiously united 
profession. 

Another weakness was that State lines split up the lawyers, far 
more than the physicians, into mutually independent local units. 
This weakness is in part due to the nature of the profession. Just 
as American law, in a general sense, differs from the law of any 
other country,* that particular blend of legislation and judicial 
decision which is actually in force in any one State is never precisely 
identical with the law in force in any other State of the Union. 
None the less, the general principles are so similar that a compre- 
hensive nation-wide organization of lawyers is indicated as not 
merely practicable, but also as peculiarly desirable, for the very 
purpose of counteracting the centrifugal tendencies of our Federal 
system. This comprehensive organization did not exist. Whereas 
the American Medical Association, since its origin in 1847, had been 
an integration of State and local medical societies, the American 
Bar Association, organized in 1878, still competed for membership 
with independent State and with independent city bar associations. 
Under these conditions, it contained in 1910 only 3,690 members, or 
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3 per cent of afl lawyers in the United States. The attendance tit 
the annual meeting was 326, or 9 per cent of the membership. 

Again, the American Medical Association, largely because of its 
advantageous situation in the two respects above noted, had already 
developed an effective system of professional supervision over 
medical schools and medical licensing authorities. Its extensive 
membership made possible the publication of a weekly »7ournal, 
through which the facts could be published to the pro- 
fession at large. It also made possible the establishment of a 
Council on Medical* Education, with compensated executive officers, 
for the ascertainment of these facts. In 1910 the work of this coun- 
cil had culminated, for the time being, in the publication of a classi- 
fied list of schools, and of a registry. containing the educational 
record of all practicing physicians. Nothing of this sort existed in 
the American Bar Associat+mi. Its. only periodical publication was 
the report of proceedings at its annual meetings. Here were re- 
corded the unhappy rivafries of a mutually independent ‘Commit- 
tee on Legal Education and Admissions to the Bar’’ and “Section 
of Legal Education”; the more or less permanent but uncompen- 
sated members of the committee or offieehs of the section made recom- 
mendations which occasionally resulted in the passage of relatively 
fruitless resolutions by the association. 

Still another factor of great importance in its bearing upon the 
capacity for united effort possessed by either profession was the 
different position occupied by the professional school. In the medi- 
cal profession the medical school was accepted, both inside and 
outside of the profession, as a sine qua non in the process of prepara- 
tion. In an overwhelming majority of States graduation from a 
medical college was compulsory. “Practicing physician” and 
“M. D.”, the degree of doctor of medicine, were, and long had been, 
* virtually interconvertible terms. Legal education, however, was 
still in the process of emerging fro(n the apprenticeship phase. The 
relatively modern law school had .everywhere won its first victory' 
over tho conservative supporters of the older system of office prepa- 
ration; in all States study at a law school was possible under the 
rules for admission to the bar. In no State, however, was law 
school study obligatory; and many influential older practitioners 
had not yet grasped the truth that a system of legal preparation 
which had worked well in their cases could not, simply because of 
the greatly increased volume and complexity of the law, be ex- 
pected to yield equally good results to-day. 

Accordingly, alongside of the American Bar Association, with its 
committee and section, the Association of American Law Schools 
made its own independent decisions as to the standards that were 
appropriate for admission to membership in its body. This organi- 
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zation of law teachers was, on the whole, a more effective agency for 
the improvement of legal education than the practitioners' associa- 
tion. hut was not taken very seriously liy the profession at larire. 

DIVISION OF THE LAW SCHOOLS AMONG THEMSELVES 

These comparative weaknesses in the organization of the legal 
profession were the more regrettable localise of a much more evenly 
balanced division of forces in the law school world. Although the 
development of a proj»er system of medical licensing tests has un- 
deniably been complicated bv the existence of medical sects, there 
could be no question as to the dominance, both in the associations of 
medical practitioners and in the Association of American ‘Medical 
Colleges, of the orthodox thought already represented in the leading 
schools. In legal education, on the contrary, there was nothing 
like general agreement as to what was orthodoxy and what was 
heresy. 

The Harvard school was tin* strongest of the law schools. Its 
famous case method of instruction, with certain resultant eonclu- 
-ions ns to the end and aim of legal education, had long lived down 
its eanly reputation as a liosfon fad. Harvard had been accepted* 
as a leader and a model by a considerable number of institutions, 
including most of the larger universities. This point of view was 
certainly already in the ascendant in the Association of American 
Taw Schools. Even here, however, sentiment was by no means 
united, and the members oflfcis association numbered, all told, less 
than one-third of the total number of law schools in the country. 

Excluded institutions attacked the Harvard system ami philosophy 
on various grounds and commended themselves to many practitioners 
of standing by themselves departing less widely from the original 
ideals of the law office. Entirely apart from attacks based upon 
ignorance and misunderstanding, there was certainly at least some 
plausibility in the charge that Harvard's adherents were a little too 
uncompromising in proclaiming as the sole purpose of a legal educa- 
tion the development of a legal mind." Practical training and 
detailed information in regard to the law of the local jurisdiction 
were among those aspects of a complete education to which these 
schools seemed to be paying too little attention. 

Thus the easily explicable feeling that good law schools were not 
so important as their theoretically-minded professors thought they 
were was reinforced by a suspicion that the theory of education 
exemplified in the leading schools was itself unsound. It can hardh 
he said that there was a rabid partisan discussion over a matter 
in which most practitioners took no interest at all; but prominent 
practitioners at least thought, and sometimes said, that the' case 
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method was a w fetjMh', thereby running the risk of being themselves 
dubbed “ old £*♦^rlcs. ,, 

Jr 

/INADEQUATE BAR ADMISSION REQUIREMENTS 

The Jack of harmony between legal practitioners and schoolmen, 
and the further divisions within the ranks both of organized bar 
associations and of law r schools, militated against any rapid advance 
of standards in at least two ways. 

•First, and most obviously, jn contrast with the powerful educa- 
tional machine headed by the Council on Medical Education and 
supported by the great majority both of practicing physicians and 
of medical schools, different groups of reformers in the disorganized 
legal profession each cherished separate ends. Instead of traveling 
together upon a broad highway of progress, each regarded the other's 
avenue of reform as at best an unimportant by-path — too often as 
one that led in a positively wrong direction. If they united upon 
anything, it was in their tendency to ascribe to practitioners at large 
a cynical apathy, for which the feebleness and confusing variety of 
their own leadership was primarily to blame. 

In the second place, and more concretely, it was impossible under 
these conditions to build up an adequute system of bar admission 
requirements. 

In medical education, however much remained to be done in the 
way of toning up the licensing system, its general principles and 
its objectives were clear. Already the great majority of States posi- 
tively required applicants for admission to medical practice to have 
graduated from a medical school. The State bonrds of medical 
examiners were designed to supplement this system and to fortify 
the domiYtimt type of sound medical education. In the case of a 
good school their examinations constituted a precaution, additional - 
to the tests provided by the school's own faculty, against failure on 
the part of individual students to take, advantage of their oppor- 
tunities. They constituted an even more important weapon of de- 
fense against low-grade medical schools. The boards had it in their 
power to improve or even to destroy such schools by failing to pass 
iheir graduates or even by denying to their graduates the right to 
take the examination. Even in 1910 it was probably broadly true 
that good graduates of good medical schools had little anxiety as to* 
their ability to pass the medical licensing .tests ; and although the 
existence of medical sects complicated the task of weeding out in- 
ferior schools, the united- profession has been successful in achieving, 
the following ends: Schools that profess to be orthodox have been' 
assisted to maintain proper standards ; if products of an unorthodox 
type of medical education can often secure permission to practice 
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the healing art, at least they are usually prevented from holding 
themselves out as “regular” physicians. 

By contrast, in the legal profession no single State required appli- 
cants for admission to practice to have graduated from or even to 
have attended a law school. And in the case of applicants who 
attended law schools not the slightest distinction was made, either * 
in professional or in popular usage, between “regular” lawyers and 
others. Products of the case-method law school, of the textbook or 
dogmatic law school, and of no law school at all, stood upon a footing 
of precise equality as regards both the process of admission and the 
legal privileges that would he thereby attained. 

The effect of this undiscriminating uniformity was at once to 
exaggerate the importance of the bar examination and — a§ will be 
shown later— to destroy the conditions under which it can be used 
profitably to measure educational attainments. The examination 
could not be attached to a proper system of preparation as a useful 
supplement because no one knew what a proper system of education 
was. - It had come, therefore, to occupy the position of an independ- 
ent educational test; as such it was more seriously regarded both by 
students and by practitioners than the supplementary medical licens- 
ing examination. Having this factitious importance, it distracted 
attention from other devices that are much better calculated to 
promote competence and character among flRjfters. Requirements of 
preliminary general education and of a specific period ot law study 
were largely ignored because of deluded reliance upon an unsup- 
ported bar examination. 

DIVERSIFIED LAW SCHOOL REQUIREMENTS 

Another complication, in legal education, from which medical cdu- • 
cation is relatively free, had its origin partly in tne conditions above 
described and partly in the inherent different between law and 
medicine. The time that students are required or expected to devote 
tc their preparation is only one of many aspects of professional 
education. It is a highly important aspect, however, and because it 
lends itself to measurement by figures it has always been specially 
emphasized both by reformers and by fact-collecting agencies. The 
diversity, in this respect among law schools in 1910 was far greater 
than that .among the medical schools and imposed a correspondingly 
heavier burden upon those who wished not necessarily to improve, 
but even to understand, legal education. , 

Three elements are involved in any attempt tp estimate the time 
that a student devotes to his professional preparatio*n. ^Of these, 
the first and most obvious is the duration of his course in the profes- 
sional school. In this respect the medical course had already become 


definitely standardized at its present figure of four academic years, 
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and the path was cleared for a movement to add a supplementary 
clinical year. In 1910 every medical school conducted, at least osten- 
sibly, either a complete four-year course or the first half of such a 
course, designed to be completed in another school. In legal edu- 
cation, however, the orthodox period was only three years, and it 
was not until as recently as 1905 that the Association of American 
Law Schools had required its members comply even with this 
standard. No less than 40 law schools outside of the association, 
or nearly one-third of the total, still announced courses of two years, 
or even, of a single year, leading to a law degree. The situation 
resembled that which had existed in medical education immediately 
after the Civil War, before the inauguration of their modern era 
of standardization. 

A second element of equal importance is the time that a student 
devotes to his studies while in the school. Year for year, a school 
which holds its sessions during the regular working hours of the 
day, for the benefit .of students who are not engaged in any outside 
occupation, is, of course, in a position to demand much more than an 
evening school run for.the benefit of self-supporting students. Jtlfct 
’ how great the difference is can hardly be expressed in precise mathe- 
matical terms. It is possible, however, to state with precision the 
number of medical schools which operated under this very substan- 
tial handicap. The number in 1910 was only 4 out of a total of 140. 1 

Very different was the situation in law. As truly here as in medi- 
cine, institutions that held their sessions during the evening or 
during the late afternoon operated under a serious handicap as 
regards their maximum possibility of accomplishment, year by yejut 
On the other hand,^n argument of sou ' cogency can be made that 
it is of the utmost 1 importance that students of modest means shall 
not be denied accegs to the politically privileged bar, and that the 
only practicable avenue of preparation for the overwhelming ma- 
jority of such -persons is the evening or part-time law school. 
Whether this argument, which is based upon a recognition of the 
peculiarly intimate connection between law and politics, is or is not ^ 
sound, is a question which will be discussed later. The point of im- 
mediate interest is that, whether sound or not, it provi<Ws a basis for 
the part-time law school that is lacking in the part-time medical 
school. Incidentally, artificial light does not impair the efficiency 
of instruction in law as much as it does in a subject where laboratory 
work in the natural sciences is required. Again, the amount of 
capital needed to equip something that can pass muster as a 
“school” is vastly smaller in law than in medicine; a considerable 

a 

■ For the figure* relating: to medical education which are used in thia paper the writer 
p Indebted to Dr. N, P. Colwfll, secretary of the "Council, on 'Medical Education, who 
ilso kindly read the manuscript prior to publication. 
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section of the public is ready believe that a few chairs, a few 
books, and a printed announcement convert an attorney’s otlice into 
an educational institution. 

These differences between the nature of medicine and of law 
explain why schools which appeal particularly to se lf-su pporting 
students are so much more numerous in the Held of legal education. 
Under- bur admission rules which give credit for study either in & 
law office or in.a. law school, offices develop into “schools” so insen- 
sibly that the precise number of these latter can never, in the 
nature of filings, be ascertained. If the count l>e confined, Imever, 
to institutions sufficiently pretentious to confer a law degree, we iiial 
that in 15)10 no fewer than GO out of 124 law schools, or almost one- 
half, were either purely part-time institutions or w^re “mixed'’ 
schools holding sessions for independent divisions of full-time and 
of part-time students. 

The third element that must be taken into account in estimating 
the time that law-school graduates devote to their preparation is 
the adniission requirement of the school — (hut part of the_ students 
total preparation which he secures before lie begins the sti. _ly of law 
proper. Here there was less difference between the two professions. 
Of the 136 full-time medical schools the great majority — 112, or 
per cent— had an entrance requirement, at this date, of a high-school 
education or less. (If the remainder, 8 required one college year 
prior to the four-year medical course, a total of five years after the 
high school ; and 16 required at least two college years, a total of 
at least six years after the high school. Corresponding to these 
were 43 full-time, three-your law schools, c f which again the great 
majority — 31, or 72 per cent — had an entrance requirement of a 
high -school education or less, while 4 required one year^3 required 
two years, and 5 required at least three years of colic*. Except 
that the law course was one year shorter than the medical course, 
this particular group of law schools conformed fairly closely to the 
full-time medical schools ns regards the time that students devoted 
to their preparation. In both groups there was a iecljijg thU the 
time hud arrived for increasing entrance requirements among the 
schools generally to the level already attained by some. This com- 
mon ideal was reinforced by the circumstance that it was in the 
larger universities that the schools with the highest entrance re- 
quirements were usually found.® To this extent medical schools and 
law schools resembled one another in 1910 both in their actual condi- 
tion and in their aims. 

■ Nix universities — Harvard, Yrfle, Chicago, Wisconsin, Stanford, and the University of 
California — announced. In 11)10, an entrance requirement of two college yearn, or over, for 
both medical and law departments. No Independent medical school or Independent law 
school required any college work, and rnauy bad no entrance requirement at all, at li*n#t 
In actual admin ltd rat ion. No attempt has been made to dkstinfulah between these cases 
anil a genuine *ijAfa-«rhool requirement. 
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But only to this extent. i)'or- whereas the full-time, four- 
vein medical schools included. as has already been pointed out, vir- 
tually all the medical schools then in existence, the 4b corresponding 
lav. schools constituted only one-third of the total. The following 
table attempts to make clear'daTtr— naany features besides entrance 
i (allurements had to he considered if the nation-wide standardization 
of medical schools was to he duplicated in legal education. The 
numerals with asterisks include all medical schools and all law scliools 
that from the point of view of the medical standardizes could 
•i I ready lie regarded as “orthodox." on the ground that students 
were expected to devote to their studies their entire time during a 
period of four years in medicine and of three years in-law. Such 
: ■ bools are shown to he divided into groups that required periods of 
dure years, ot four years, of five years, and of six years to elapse 
between the date when the student leaves the high school and the 
dale when 1k‘ secures his professional degree. Finally, _the numlier 
of schools that departc<P"fc orn o rthodoxy, as regards either the dura- 
tion of their professional course or the time of day at which their 
cla-s-room sessions were held, is indicated by the figures without as- 
terisks. There arc 10 such categories, comprising a total of SI law 
schools, as compared with one similar medical category comprising 
I medical schools in all. If sweet simplicity and standardized uni- 

i • • . • 1 * • 

Infinity uru indispensable elements in human institutions, in 15)10 an 
Augean stable awaited the legal reformer. 

Mnlirtil srhmtl.s amt hue xrlmnls chixsifittl aeenrd i no hi the linn' required, after 
nan j>l( lion of the hiqh *»*/iW* to obtain the th an t . I'.Hi’j hi 
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At least six years: 

At least iwo yours In college, followed by four year* In 
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Vt leivst three years In onllege, followed by three yours In 

law 

Five yean-: 
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• In these school* the trtudcnlit devoto to Uioir atucJks their entire time taring four 
vein* in medicine or three Jn law. 
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II. THE PRESENT 

Legal education has made great advances during the past ,16 years 
in all four qf. the features discussed in the preceding pages. 

IMPROVED ORGANIZATION OF THE LEGAL PROFESSION 

The improvement has been especially marked in the field of pro- 
fessional organization. The American Bar Association has in- 
creased in membership more than sixfold — from 3.690, or 3 per cent 
of the total number of lawyers, to 23,559, or 17 per cent. The gain, 

.. having l>een stimulated by an active “drive,” is not all good: the 
percentage of the total membership who attended the annual meeting 
fell from 9 per cent in 1910 to less than 7 per cent in 19*25; but 
even so the actual number of meml>ers in attendance rose from 3*26 to 
the imposing figure of nearly 1,700. 

Of more importance than mere size were (1) the establishment, 
in 1915, of a quarterly periodical, which developed in 19*20 into the 
present ably edited monthly Journal of the American Bar Assoc i a**' , 
tion; (2) the beginnings’ of cooperation with State and local bar 
associations through the establishment, in 1916, of an active Con- 
ference of Bar Association Delegates; and (3) the adoption, in 1919, 
of constitutional changes by virtue of which the former system of 
mutually independent committees and sections has been remodeled. 
Each “section,” including that devoted to “Legal Education and 
Admissions to t tie Bar.” now chooses that particular “Council of 
the American Bar Association which is concerned with the same 
.subject matter. 

Meanwhile, the Association of American Law Schools has like- 
wise grown from an organization of 37 to one of 61 law schools in 
continental l nitcd States, or 63, counting schools in the Philippine 
Islands and Canada. Expressed in percentages, it now includes, not 
29 per cent, but 37 per cent of the totul number of schools. Since 
1914 the regular annual meeting of this association, instead of be- 
ing submerged, as previously, in the large summer gathering of 
the American Bar Association, has been held independently during 
the Christmas vacation. This official severance of the two organiza- 
tions has made for much more successful meetings on the part of 
the schoolmen than was possible when their sessions had to be fitted 
into the interstices of the bar association’s program. An antici- 
pated loss of influence with the practitioners was averted by the 
scheduling of a special meeting in the summer of 1920, in conjunc- 
tion with the bar association. Through this maneuver control of the 
machinery of the reorganized Section anckQ>uncil on Legal Educa- * 
tion was placed in hands sympathetic with the Association of Ameri 


11 


RECENT PRCfoRESS IN’ LEGAL EDUCATION 


OA^IC 


can Law Schools. A special committee was appointed to make 
recommendations looking to the improvement of those admitted to 
the bar. The following year the recommendations of this committee 
were adopted by the section and by the American Bar Association, 
and in 1922 were indorsed, with certain modifying interpretations 
and explanations, bv the Conference of Bar Association Delegates 
at a special meeting held in Washington, D. C. During these same 
yoarsj, 1921 and 1922, the Association of American Law Schools 
specifically indorsed the action of the American Bar Association, 
and brought its own membership requirements into conformity with 
these now orthodox standards; the requisite amendments to its ar- 
ticles of association became fully effective in the autumn of 1925. 

It is significant that in this important movement, as in the still 
more notable organization of the American Law Institute, mentioned 
in the following section, the lead was taken by schoolmen. That 
they should now be so highly regarded as to make this possible is a 
measure of the progress that has been made toward unifying the 
forces of reform. 

Another instance of cooperative effort that may properly be men- 
tioned in this connection was even more directly stimulated by 
developments in the field of medical education. The^ear 1910 
had witnessed the publication of the Carnegie bulletin, Medical 
Education in the United States and CanadlL 4 'Although not written 
by a physician, the data used in its preparation had been secured in 
cooperation with the Council on Medical Education. The volume 
‘had been warmly welcomed by the medical profession as an aid in its 
successful campaign against inferior medical schools; in addition, 
because of the wide publicity which it gave to this campaign, it 
suggested to lawyers that they might profitably learn from physi- 
cians how to improve their own system of education. The first 
manifestation of this new inc^nation to follow the lead of a sister 
profession was, naturally enough, an attempt to induce the Carnegie 
Foundation to perform for legal education a service similar to that 
which it had already liHSered in the medical field. During the 
winter of 1912-13 formal requests to this effect were made both 
by the American Bar Association, through its committee on legal 
education, and by the Associatiomof American Law Schools through 
its executive committee. The inquiry was promptly organized under 
the general direction of one whose previous training had been 
acquired in the field of politics or government, rather than in that 
of its technical subdivision, professional law. Practicing lawyers 
and law teachers have contributeagSfierously of their time to give 


* ’ ~ ~ - - - - 

♦Carnegie Foundation for the Advancement of Ttadtlng, Bulletin No. 4, by Abraham 
Flexner. 
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to the successive volumes published by the Foundation wnaiever 
merit they possess. 6 '‘The facts that have been accumulated, and 
the conclusions which have been drawn from these facts, have 
aroused general interest in the legal profession. The Carnegie 
Foundation is not engaged in propaganda in support of the views 
expressed by the individual authors of these volumes, or in support 
of any other views. Its studies must, however, l>e fairly included in 
any enumeration of organized efforts to assi-t the progress of legal 
education. 

METHOD AND AIM OF LEGAL EDUCATION 

A considerable advance has been made also toward reaching a 
general agreement as to the merits ami limitations of the case 
method. The publication, as part of the Carnegie inquiry, of Ke< 1 - 
lieh’s study of the case method did a good deal to clear up misun- 
derstandings in regard to its nature, and largely dispelled lingering 
doubts as to its essential value. It has now without question dis- 
placed lcctur^and textbooks ns the orthodox method of legal edu- 
cation in this country. 

On the other hand, the primary justification for the method was 
shown by Professor Redlich to lie in the peculiar nature of Anglo- 
American law. Building on this foundation, the view was ex- 
pressed in a subsequent volume of the same series, Training for the 
Public Profession of the Law T , that the method was-peeulinrly appro- 
priate to the United States for the reason that here the law was 
peculiarly confused. The multiplicity of our jurisdictions, each 
with its court of last .resort, produces a tangle of legal principles, 
the reduction of which to systematic form has hitherto defied the 
efforts of textbook writers. Undoubtedly, therefore, the case method 
of preparing law st -dents for their professional responsibilities is 
at present the method that is best adapted to this country. For, as 
Its advocates rightly claim, it is the method which best develops that 
power of legal reasoning which is essential, both to practitioners and 
to scholars, in dealing with the refractory matefial of American law. 
For its full success, however, certain conditions must exist in the 
law schools themselves. Furthermore, even when these conditions 
are present, attention was called to the fact that the necessity of 
employing this valuable but cumbersome method has squeezed out 

*The following three bulletins have been already published for gratuitous distribution: 
No. 8, The Common Law and the Vase Method in American University Leuc Reboot*, by 
Josef Redlich' 1915; No. IS, Justice and the Poor , by Reginald Heber Smith, 1011); 
No. 15, Training lor the rublie Profession of the Lair, by Alfred Z. Reed, 1021. A 
fourth bulletin, bearing the title Present-Day Law Schools, Is announced as now passing 
through the press. In addition, the Foundation Issues an annual pamphlet which reviews 
recent progress and gives certain details a* to bar admission requirements and law 
schools. 
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of the student’s preparation many elements that it would be desira- 
ble, if possible,* to restore. It was suggested that case method 
scholars might profitably turn their attention to the task of making 
our law simpler, and, to this end, engage in the production of good 
textbooks. 

Since the publication of these views, the American L-aw Institute 
has been organized, in 1923, primarily for the purpose of reducing 
the present chaos of legal precedents to something like intelligible 
form. Should this body accomplish as much as the character of its 
membership and scheme of operation give reasonable ground to 
hope. 8 it may be that at some date in the far future the case method 
w ill be valued principally for its service ingraining legal scholars to 
perforin a monumental task. Meanwhile, the suggestion that, for 
training present-day practitioners, Jjje method possesses, along with 
its paramount, advantages, likewise certain drawbacks, may have had 
son i? slight influence both in the schools that employ it and in those 
that do not. The orthodox schools, feeling that an old partisan dis- 
cussion has finally resulted in their triumph, may be a trifle more 
ready to recognize the defects of their qualities, an<l to consider 
what remedies, if any, can be presently supplied. Schools where 
conditions are unfavorable are perhaps less inclined to make pre- 
tensions inconsistent with the instructional methods which their 
teachers are, and ought to be, actually employing. 

STRENGTHENED BAR ADMISSION REQUIREMENTS 

The basis of the present standard requirements for admission to 
the bar is to be found in certain resolutions that were drafted by a 
committee of prominent practitioners, headed by the Hon. Elihn 
Root, in 1921. As already stated, those resolutions were formally 
i adopted the same year both by the Section on Legal Education of the 
American Bar Association and by the association itself. They read 
as follows: 

(1) The American Bar Association is of the opinion that every candidate 

I for admission to the bar should give evidence of graduation from a law school 

i complying with the following standards: * 

(a) It shall require as a condition of admission at least two years of study 
in a college. 

• The institute Is composed of higher Judges and the beads of bar associations, learned 
' societies, and association law schools, ex offldo. together with a limited list of elective 
members. Its stated ulms are ** to promote the clarification end simplification of the 
f law and its better adaptation to social needs, to secure the better administration of 

Ij justice, nnd to encourage and carry on scholarly and scientific work.'* At present It Is 

Sc devoting a portion of its energies to the preparation of a draft code of criminal pro- 

ij cedure. Its principal immediate objective, however. Is to restate successive brancbes 

jj of the law In such form aa to relieve the courts from the burden wblch Is now frequently, 

I I imposed upon them of attempting to recon cUe conflicting Judicial decisions In a Argo 
;| number of coordinate Jurisdictions. 
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< B) It shall require Its students to pursue a course of three years’ dura- 
tion If they devote substantially all of their working time to their Andies, 
and a longer course, equivalent in the number of working hours. If they de- 
vote only part of their working time to their studies. 

(c) It shall provide an adequate library available for the use of the stu- 
dents. * 

(d) It shall have among Us teachers a sufficient number giving their entire 
time to the school to Insure actual personal acquaintance and influence with 
the whole student body. 

(2) The American Bar Association is of the opinion that graduation from a 
law school should not confer the right of admission to the bar, and that every 
candidate -should be subjected to an examination by public authority to de- 
termine his fitness. 

Since then these original standards have been somewhat relaxed 
through qualifying interpretations placed upon them by the Council 
on Legal Education. The proposed admission requirement of two 
college years must be read in the light of the following official 
statement : 

A school which admits certain students who do not fully meet the require- 
ments will not be considered as falling to comply with standard (a), pro- 
vided the number of such students does not exceed 10 per cent of Us enroll- 
ment. 

Again, for the purpose of applying standard ( b ), the council has 
been compelled to face the question, “How long must a part-time 
course be in order to be equivalent in the number of working hours 
to a three-year full-time course? ” The following ruling establishes 
an extraordinarily low official figure: 

A part-time course of at least 160 weeks, covering four school years. Is the 
equivalent of a three-year full-time course. This action is the same as tbot 
taken by the Association of American Law Schools on the same problem. 

Finally, although the original standards were in general indorsed 
at a special session of the Conference of Bar Association Delegates 
‘held in Washington, D. C., in February, 1922, considerable opposi- 
tion was expressed. In order to meet some of the objections the 
proponents of the ratifying resolutions included in them the fol- 
lowing : 

We Indorse, with the following explanations, the standards with respect to 
admission to the bar adopted by the American Bar Association on September 
1, 1921 : • * * 

Since the legal profession has to do with the administration of the law, 
and since public officials are chosen from its ranks more frequently than from 
the ranks of any other profession or business, It is essential that the legal 
profession should not become the monopoly of any economic class. We indorse 
the American Bar Association’s standards for admission to the bar because we 
are convinced that no such monopoly will result from adopting them. In 
almost every part of the country a young man of small means can, by energy 
and perseverance, obtain the college and law-school education which the 
standards require. And we understand that in applying the rule requiring two 
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years of study In a college, educational experience other than that acquired 
In an American college may In proper cases be accepted as satisfying the 
requirement of the rule, if equivalent to two years of college work. We 
believe that the adoption of these standards will increase the efficiency and 
strengthen the character of those coming to the practice of law, and will 
therefore tend to Improve greatly the administration of justice. We therefore 
urge the bar associations of the several States to draft rules of admission to 
the bar carrying the standards into effect ntul to take such action as they 
may deem advisable - to procure their adoption. 

Whenever any RtAte does not nt present afford such edu(*ational oppor- 
tunities to young men of small means as to warrant the immediate adoption 
of the standards, we urge the bar associations of the State to encourage and 
help the establishment and maintenance of good law schools and colleges, bo 
that the- standards may boeoni^ practicable as soon as possible. 

The concluding declaration that these standards are not every- 
where practicable has proved to have greater weight than the opti- 
mistic assertion that “ in almost every part of the country ” they are. 
The concession has done more to dampen the ardor of bar admission 
reformers than the initial hortatory passages have accomplished in 
inflaming their zeal. Over four years have elapsed since the passage 
of the original resolutions by the American Bar Association, and still 
not a single State conforms to all of these standards, even in their 
later modified form. Only one State has followed the fundamental 
recommendation that all applicants for admission to the bar must 
graduate from a law school . 7 Only four States require, before the 
period of law study begins, even the equivalent of two years of col- 
lege training . 8 

This outcome of recent professional activities has been a disap- 
pointment to some of the participants. If the existing situation be 
compared, however, with that which existed a few years ago, it will 
be found that there are at least three grounds for encouragement. 

In the first place, it is a great gain to have secured even tempo- 
rary harmony among so many professional organizations and 
factions. Hitherto, practitioners and schoolmen, committees and 
sections, national associations and local associations have pressed 
forward on divergent paths toward their common goal. It is not so 
important that they should be surely headed and rapidly moving in 
the right direction as it is* that they should now at last be united in 
their search for the true avenue of reform. Whether it be the road 
they are now traveling or another one, they are more apt to find it 
if they search for it together. 

In the second place, false starts should not be regarded as wasted 
efforts. Rather are they an inevitable part of the process of spying 

’ Wwt Virginia (beginning 

1 Kansas* Illinois (beginning 1926), West Virginia (beginning 1026), Ohio (beginning 
1927). 
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out the land. The present orthodox plan of reforming the condi- 
tions under which applicants are admitted to the practice of the 
Jaw calls for the imposition of certain uniform requirements. It is 
only on the basis of knowledge gained through this movement that 
it can be determined' what are the defects of the plan, whether in 
the details of the requirements or in the attempt to impose them upon 
all applicants uniformly. 

Finally, even though the precise aims of the standardizing organi- 
zation seem now not likely to be realized, their formulation has 
stimulated general interest in the problem among legislators, judges, 
and examining boards. About 2<t States have done at least some- 
thing to improve their primitive admission systems. 

PROGRESS IN LAW-SCHOOL REQUIREMENTS 

Among law schools there has been much greater progress, notably 
as respects the aspect of legal education emphasized in standards 
(< 7 ) and ( b ) of the American Bar Association — the time that 
students are required to devote to their studies. The activities of 
the new Council on Legal Education in drawing up an approved 
list of law schools hnve been reinforced by the increased member- 
ship requirements of the Association of American LaV Schools, 
with the result that in two of the three elements involved in this 
time computation there has l>epn a positively spectacular advance. 
The number of law schools announcing a course of less than three 
academic years has been reduced from 40 to 8. The number of 
schools announcing an entrance requirement supposed to be the 
equivalent of two college years or over has been increased from 10 
to 81, or eightfold. The combined effect of lengthening twVyear 
professional courses and requiring also preliminary college work 
has been to increase the number of full-time three-year law schools, 
with entrance requirements of two college years or more, from 8 
to 65, or, again, eightfold. This betters even the record of progress 
made in building up medical schools of a roughly corresponding 
type. During the same period the number of full-time four-year 
medical schools with similar entrance requirements increased from 
16 to 74, or less than fivefold. 

Unfortunately for the comparison, this is only part of the story. 
It is true that the legal profession, like the medical profession, has 
recently been signally successful in building up schools that demand 
the full time of their students during five or six years. What pro- 
portion, however, do these constitute of the total number of schools? 

In medical education such schools constitute 9‘2 per cent of the 
total number. The explanation of this high figure is that the num- 
ber of full-time schools has dwindled from 136 to 79, of which all 
except' 5 maintain the standard entrance requirement; and that, of 
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the original group of 4 part-time medical schools, only a single 
survivor remains. In a word, the favored type has succeeded in 
driving virtually all competitors from the field, with a resultant 
great decrease in the number of medical schools in general. During 
the past few years a similar development has occurred in dental 
education. 

In legal education, on the other hand, the total number of full- 
time schools has increased since 1910 from 64 to 7G, or 19 per cent. 
The total number of part-time and mixed schools has increased much 
more rapidly from 60 to 91, or over 50 per cent. These schools, 
which in 1909-10 already constituted nearly one-half of the total 
number of law schools, comprise now 54 per cent of the total. By 
contrast, full-time three-year law schools, with entrance require- 
ments of two college years or more, iiy spite of their recent great 
increase, to-day number only 39 per cent of the total number of law 
schools. 

. The following table, constructed on the same plan as that on page 
^0, shows how successful standardizing efforts have been in convert- 
ing nearly all surviving medical schools into a single improved type. 
It also shows how the result of corresponding activities in legal 
education has been an even greater diversification of types than 
existed when thisjnovement began. 


Medical schools and laic schools classified according to the time required , after 
completion of the high school , to obtain the degree, 


Years required for degree 
• 

-A 

Medical schools ! 

; (so) 

Law schools (16 i) 

Full 

time 

Purl 

time 

Full 

time 

Mixed 

Part 

time 

At least six years 

At least two year* in college, followed by at least four years 
in medicine i , 

•74 





A! least two years in college, followed by four years In law 




A 

At least throe years in college, followed by three years In 
law . . i 



•It 



Five years: 

Five years In law, after the hlsth school or less 




1 

Two years in college, followed by three years in law 

Four yours: 

Four years in medicine, after high school or less 



• M 

*6 

3 

5 

1 



Four ye^rs in law, after high school or lass 


i 

34 

One year in college, followed by three years in law . 



4 

4 

9 

Three-year course in law .after hlgh-school education or less. 
Two-year ctmrse In law, after high-school education or leas.. . . 

. 


5 

4 

1A 

7 

One-year course In law, after high -school education or less 



1 







Total . 

r 

7 o 

1 

76 

17 

74 



• These achools conform to the now orthodox medical atandard of nt least two years In 
college, followed by full-time professional study. 


4 This comparison provides food for thought, rather than an occa- 
sion for lamentation. The primary reason for the great variety 
which the table shows to exist among law schools (16 separate 
groups of schools, classified according to student time, as compared? 
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with 3 groups of medical schools) is that part-time work has not 
only fiymly established itself in legal education, but has been affected, 
like full-time work, by the movement to lengthen the law course and 
to increase entrance requirements. This is certainly a salutary devel- 
opment, so far as it goes. Furthermore, although most lawyers and 
law teachers will probably regret that, whereas in 1910 there were 
fewer law schools than medical schools, there are now twice as many 
schools of law, it is difficult to demonstrate convincingly that our 
present machinery for providing legal education exceeds our social 
need. Finally, even the circumstance that a favored type of insti- 
tution, superior to all others as respects the demands it makes upon 
the time of its students, includes only a minority of law schools, 
while the majority all differ widely among themselves, may provoke 
two very different emotional reactions. To those who are unquali- 
fiedly committed to the present standardizing movement, it must, 
as above intimated, Seem unfortunate that so many law schools 
decline to be standardized. On the other hand, it is possible that 
here, ns in the field of bar admission requirements, the trouble may 
lie, not in inadequate response to reformatory efforts, but in the 
program of reform itself. If this be true,' we should welcome the 
experience gained during this period of partial success as a basis 
for making an enlightened revision of plans for the future. 

* * 

•* . * 

III. THE FUTURE 

In comparison with the situation in which they found themselves 
16 years ago, it is clear that the lawyers have made great progress. 
Judged, however, by their needs or by the record of other profes- 
sions, they still have a long distance to go. 1-Whether because of 
their backwardness, or because of inherent and ineradicable differ- 
ences between law and medicine, they have not been anything like 
so successful as the physicians in building up an effective system of 
professional preparation and supervision. 

In the section inunediately following, several of the still unsolved 
problems or unsatisfied needs of legal education will be briefly noted, 
in the same order as in the previous discussion. These will be fol- 
lowed by a more extended treatment of that topic which in its im- 
mediate importance transcends all others — evening or part-time 
instruction and its influence upon the organization of the legal 
profession. 

MISCELLANEOUS PROBLEMS AWAITING SOLUTION 

The American Rar Association, thanks to its successful membership 
drive, enjoys increased financial resources. As an offset to this un- 
doubted gain, it has become too large to be regarded as a select or a 
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compactly efficient body, and yet is not large enough to include, 
among its own members, more than a small minority of the American 
legal profession. Its vigorous but highly anomalous section, or con- 
ference, of delegates from State and local bar associations hardly 
does more than point the way to that more thorough-going adoption 
of the representative principle which has proved such a source of 
strength to the American Medical Association. The Council on Iiegal 
Education and Admissions to the Bar is a great improvement upon 
the former mutually independent committee and section dealing with 
the same topics; but it still needs a compensated official staflNo enable 
it to exfiFt an influence comparable to that of its model, the Council 
on Medical Education. The ably edited American Bar Association 
Journal, with its GO or 70 monthly pages', constitutes perhaps as heavy 
n dose of periodical literature concerned with matters of general 
"professional interest as the average American lawyer can at present 
digest; it compares with the 70 or 80 pages every week that makes 
up the Journal of the American Medical Association. The lawyers 
can show nothing resembling the elaborate studies of medical schools 
and licensing tests that appear annually in the educational and 
State hoard numbers of this periodical ; nor have they anything analo- 
gous to the official American Medical Directory, the latest (1925) 
edition of which l’sts 161,358 physicians, with information as to the 
education of each and the date at which he secured his license to 
practice. 

The establishment of the American Law Institute is an event of the 
greatest importance in the development of legal research. It marks 
(lie fruition of 50 years of scholarly labor under the case method. It 
provides a definite objective for hitherto rather purposeless post- 
graduate schools of law. Vet. the aggregate of time and of money 
that is now devoted to legul research of every sort is positively trivial 
to what is spent in medical institutes and medical schools. 

Bar admission requirements-, though improving, are still, in almost 
every State, less severe than the requirements for a license to practice 
medicine. The following table reveals the extent to which the States 
conform to certain standards that have been regarded as essential 
both by the American liar Association and by the American Medical 
Association. 

Comparison bchceen bar admission and medical Ucensinq requirements in 48 
States and the District of Columbia, 1925 



Number of jurisdictions requiring— 


Medi- 
ci n# 


Lair 


Clmduatlon from a professional school 

At least 2 years of preliminary college education . . . 

At least a preliminary high -school education 

At least ft years of professional training 

At least 4 years of professional training 

At least 3 years of professional training 

Examination of all applicants by publlo authority. 


48 
28 
44 

n 

49 
49 
49 


I 

3 

17 


31 

36 


20 


BIENNIAL SURVEY OF EDUCATION, 1922-1924 

The contrast between the two columns raises a question to which 
allusion'has already been made, namely, whether the American Bar 
Association, in its efforts to improve professional standards, may not 
have followed a little too closely the model set by its sister profes 
sicm. But, entirely apart from this question, the situation revealed 
by the last column of the table, taken by itself, can not be justified. 
To take only a single illustration : There may or may not be inher- 
ent differences between law and medioine which make it undesirable 
for the le«ja 1 profession to erfforce, for every lawyer and in every 
State, the standard of two. years of preliminary college work made 
essential for “ Class A rating " bv the Council on Medical Education 
in 1918. and enforced by 88 medical licensing boards in 1925. Con- 
sideration of this question ought not to delay remedies for an evil 
that iS scandalous from every point of view. This is that no less 
thnn 82 jurisdictions do not require prospective lawyers to have even 
a high-school education before they begin their law studies. 

Finally, let us once more turn from th£ conditions which surround 
the law schools to the schools themselves. Even though the effect 
of the part-time movement upon legal education were entirely ig- 
nored, it is already evident from the table printed on page 17 that 
law schools tend to lag behind medical schools as regards their 
Entrance requirements and the length of their professional course. 
As a matter of fact, the disparity in both these respects is decidedly 
greater than (here shown, for the reason that more exacting stand- 
ards have been applied in medicine than in law. In computing (lie 
number of institutions that require at leqst two college years for 
admission, law schools have been included, whose entrance require- 
ments would not be recognized by the Council on Medical Educa- 
tion as complying with their rule. Similarly as to the duration of 
the respective professional courses, a movement for requiring n 
year’s service in a hospital as an interne has resulted in lengthening 
the period of professional training for virtually all physicians from 
font academic years to five. This additional year figures, us shown 
above, in the medical licensing requirements of several States. It 
is also a specific requirement for the degree in several medhal 
schools. On the other hand, not .only is the legal profession all at 
sea as to the general problem of whether, after preliminary general 
education and after theoretical work in the law school, an additional 
prol^ionary period of practice can or can not profitably he re- 
quired. Quite apart from this complication, some existing law schools 
which are credited in the table as maintaining three-year or four- 
year courses do so only in a somewhat fictitious sefiseA It is true 
that this much time must be spent in the school before a student, 
may receive the degree. Not infrequently, however, the great ma- 
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jority of students who are actually in the school coine with the in-’ 
tention of remaining only during that much shorter period which 
will suffice to satisfy low bar-admission requirements. 

THE PROBLEM OF THE EVENING LAW SCHOOL 

Interesting and important as are the considerations sketched in 
the preceding section, the fundamental unsolved problem of legal 
education is now, as it has been for many years: What is to be done 
with that sturdy plant (or, as some would have it, weed), the evening 
or “ part-time ” law school? 

Since evening schools first began to be sufficiently numerous to 
attract attention, four attitudes in regard to them may be distin- 
guished: The attitude of ignorance, of condemnation, of negative 
tolerance, and of positive and reasoned approval of the type, if not 
of its existing representatives. 

1 he first attitude, which is still embodied in the bar admission 
iitles of u great majority of States and accounts in large part for 
the rapid multiplication of these schools, may he briefly summarized 
as follows: As between a law course that is conducted during the 
regular working hours of the day nnd one that resembles it in all 
respects except that its sessions are held during evening hours, there 
is no substantial difference. Indeed, tfte advantage, if any, is prob- 
ably with the evening school, for the reason that it is frequented by 
relatively mature aiql earnest students who are supporting them- 
selves, instead of by boys who devote much of their time at their 
father’s expense to fraternity, athletic, or other outside activities. 

ibis argument would seek to justify evening law schools by com- 
paring them with |K)or day schools. It secured no indorsement from 
the Carnegie bulletin, Training for the Public Profession of the Law. 
This volume, although revealing quite unexpected sympathy with 
evening law schools, stated the fairly obvious fact that a student 
who is devoting part of his time and energies to the task of sup- 
porting himself can not give as much time to his studies as one who 
is not, and that therefore the work of an evening law school year by 
year must, of course, be quantitatively inferior to that of a good day 
law school. It was also pointed out that a similar, though less 
marked, inferiority exists in the case of schools that schedule their 
classroom sessions during the late afternoon or at other irregular 
hours of the day, and that the essential distinction is accordingly 
not between “ night ” and “ day,” but between “part-time ” ahd “ full- 
time ” law schools. These two truths and this not very happy termi- 
nology are now generally accepted by all factions in legal education. 

A second attitude is that of condemnation. For the reason indi- 
cated abovfr, and for other reasons, legal instruction conducted 
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during evening hours is regarded, from this point of view, as so irre- 
deemably inferior that it should be discountenanced in one or all of 
the following ways: Directly, through changes in the bar admis- 
sion requirements, or through exclusion of institutions offering such 
work from educational assotuptfons: or, indirectly, through insist- 
ence upon increased entrance requirements calculated greatly to 
reduce the number of possible students. It is an expression of this 
attitude, rather than merely a desire to secure a homogeneous or- 
ganization, that has led certain regional standardizing ussocfations 
to refuse membership to colleges or universit ies that conduct evening 
law work. T We same motive was responsible for the adoption by the 
Association of American Law Schools of two now obsolete resolu- 
tions : 

Whereas the maintenance of regular courses of instruction in law at night, 
jmrnllel to courses in the tiny, (etuis Inevitably to lower iMlueatlonul stand- 
ards : He It 

Resolved, That the policy of fhe association shall In- not to admit to member- 
ship hereafter any law school pursuing this course. (1912.) 

. Hereafter no law schools shall is- admitted except upon the condition t tint 
neither they nor the universities with which they are connected shall here- 
after conduct night classes In law for students preparing for the bar. (1919.) 

The third attitude, tolerance of evening or part-time law work as . 
a necessary evil, is not sharply distinguished from the second. It is 
manifested in proportion as those who condemn this type of work 
lose some of their original crusading zeal in the face of the opposi- 
tion they encounter. , 

The difficulties that Iteset those who seek actively to discourage 
part-time instruction have recently been appreciably augmented by 
the promulgation of an educational doctrine that denies their funda- 
mental assumptions. According to this doctrine, there are sound • 
socinl and political reasons, entirely apart from humanitarian or 
“ sentinjental ” considerations, so called, whv part-time* preparation 
for the law should be positively encouraged. A reasoned argument to 
this effect appeared simultaneously in 1921 in the Carnegie bulletin, 
Training for the Public Profession of the Law, and in the Root com- 
mittee report which served as the basis for the current standardizing 
movement. As formulated in this latter document, the argument 
runs as follows : 

If the analogy between the medical and legal professions were perfect, we 
should recommend that a three years' full-time course should be required, 
just as the American Medical Association has recommended a four years’ 
requirement for Intending physicians. Hut the analogy is not perfect. 

In the profession of medicine It is necessary to consider only one question 
with respect to technical education — I\ow can men *Wxt be educated to be 
highly skilled physicians? Nothing need be considered unless It relates to the 
technical efficiency of the graduate. 
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With off* however, the situation is different The law is a public profession 
b t v which, more than by any other profession, the economic life. and the govern- 
ment of the country are molded. The proportion of lawyers In legislative 
hollies greatly exceeds the proportion <>f lawyers In the whole population. In 
executive office they are more numerous than are the followers of any other 
profession or occupation. Of course, nil men in jydiclai office are lawyers. 

, And last, hut of great importance, is the influence of lawyers as practicing 
attorneys in helping to shupc the course of judicial decisions and to draft 
* statutory and constitutional provisions which vitally affect the law. 

The principle of opportunity for all applies peculiarly to nilqtlssion to the 

* A 

legal profession. The physician* may properly exclude all who do not measure 
up to the strictest rcijuiremenis’of a technical standard. If this results in 
practically confining the right to practice medicine to men in comfortable cir- 
cumstances, iho-puhlio will not complain, for the public must at all costs have 
highly aklllejil physicians. But to coniine the right to practice law to one 
economic group would be to deny to other economic groups their just partici- 
pation in tho junking and declaring of law. Such a restriction would prop- 
erly he resented by the public. 

It follows that opportunities must he given to those who are obliged to sup- 
port themselves during their legal studies. If a man has completed two years, 
or, better still, four years of u college course, he will do best if lie attends a 
law school which commands substantially all of Ids working time. But if he 
has come to the point where he llmls il necessary to supj>nrt himself, and per- 
haps Ids family, he should not be denied admission Jo the public profession of 
the law. For such a man the afternoon or evening school is the only resource. 

But in recognizing the necessity for afternoon ami evening school*) we do 
^iot recognize the propriety of permitting hik%i schools to operate with low 
educational standards. We should not license a badly educated man to prac- 
tice law simply because be has been too poor to get a good education. On the 
contrary, the democratic necessity .for afternoon and evening schools comi>oLs 
a lifting of these schools to the highest standards^. which they can be expected 
to reach. ' ' • N 

This reasoning underlies what has been referred to above ns the 
last of the four attitudes which have been adopted in regard to eve- * 
iiing or part-time law schools. On this basis was ere^teu the com- 
mittee's recommendation that part-time law schools should be made 
to conform to the orthodox type, by requiring their students to pos- 
sess identical entrance qualifications and to pursue a longer course, 
“equivalent in the number of working hours.” Agreement or dis- 
agreement as to the merits of this recommendation must not, how- 
ever, be confused with agreement or disagreement as to the value of 
the educational doctrine or political philosophy upon which it 
ostensibly rests. On the one hand, the committee's Concrete recom- 
mendations have been supported by many wlm have not been con- 
vinced by its line of reasoning. Many motives contributed to secure** 
favorable action in the American Bar Association, in the Conference 
of Bar Association Delegutos, and in the Association of American 
Law Schools. Some members of these organizations were* simply 
overawed by the individual distinction of the committee; some saw 
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no incongruity between these ftfoposals and their own unchanged 
convictions in regard to the inherent evil of .part-time legal instruc- 
tion. On the other hand, among those who sincerely accepted (he 
doctrine of the social value and the educational perfectibility of 
part-time law schools there have been some who from the beginning 
have expressed doubt whether the particular measures recommended 
by the committee are really ’measures of perfection. 

Their doubts are grounded in the following considerations: The 
great majority of high-school graduates who are not able to attend 
a full-time law school are obliged to support themselves, not merely 
while they are securing their strictly professional training, but also 
during their preliminary college years. It is somewhat open to 
cpiest ion whether, if such students were to attempt to offset the time 
and energy devoted to earning their livelihood by taking a course 
of preparation, both academic and legal, twice as long as 'that pre- 
scribed for their more fortunate brethren, they would secure equiva- 
lent educational results. It is quite certain that except in rare 
instances, or under peculiar local conditions, a part-time course that 
js any shorter than this would not suffice. The typical student in 
such u course would certainly not have the opportunity to devote 
to his studies, both inside and outside the classroom, as much time 
as the student in a good orthodox institution commands. Vet it is 
so obviously impracticable to expect self-supporting students to 
devote 10 years to their professional preparation after leaving the 
high school tlmt the Association of American Law Schools and the 
Council on Legal Education have united in recognizing a much 
briefer period as “ equivalent in the number of working hours.” The 
concession means that such schools, so long as they profess to cover 
the same field as good full-time law schools, are simply crystallized, 
as it were, on an inferior level. Educational reformers who depre- 
cate all part-time work may balk at the pedagogical mathematics, ^ 
but they will not dispute this conclusion. 

To* practical minds the extent to which an innovation falls short 
of perfection is of less importance than the extent to. which it is an 
improvement upon what existed before. From this point of view the 
policy of condoning und covering up an assured inferiority in part- 
time education might be justified if it clearly conduced to the devel- 
opment of a type of institution superior to the common run of 
evening law schools to-day. Part-time or mixed schools that comply 
with the requirements of the American Bar Association, whatever 
their limitations, should at least be superior to these gtt-wise-quick 
organizations. - v 

There is little present indication, however, that these will be re- 
placed by representatives of the new “orthodox ” type as the result 
either ofaltered'bar admission requirements or of the moral pressure : 
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exerted by standardizing agencies. Only two States -(Kansas 
and Ohio) have attempted to regulate part-time law schools in 
anything like the manner recommended. The few other States 
that require a preliminary education of two college years 
• always subject to the demoralizing “equivalent 1 ') do not require 
four years of study in an evening law school. The few other States 
which insist upon applicants remaining in an evening law school 
this long do not demand two years of college. The moral pressure 
of the standardizing agencies is the only influence at work. This has 
tc-ulted in •increasing the number of part-time or mixed law schools 
which comply, at least, nominally, with the new standard require- 
ments of preliminary education and length of course from one insti- 
mtion in the year when these standards were adopted, 1921-22. to 
lo in the year 19’25-2(>. Application of the other two standards 
affecting the library and the faculty has reduced to 0 the number of 
such schools that in the autumn of 1925 were officially indorsed either 
hy the Association of American Law Schools or by the Council on 
Legal Education. Even this small increase was to only a slight 
extent at the expense of an inferior type of education. During the 
siunc four years tire number of part-time or mixed schools which do 
mu even pretend to comply with the time standards bus decreased 
indeed, but only from SO to 78. In several cases where admission 
requirements have been so strengthened as to exclude a considerable 
number of applicants these have been promptly taken care of by the 
organization of a new school in the same city. 

The total number of part-time ftnd mixed schools (excluding, for 
convenience of computation, t hose-offering a law course of less than 
three years), and the attendance at these schools, have varied recentlv 
as follows: 

Part-time and mixed law school s offering a law course of at least three years 
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In interpreting these figures showing a progressive increase, both 
actual and proportionate, in part-time or mixed instruction, it 
should be borne in mind not only that the figures for “other” 
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schools include those offering a two-year degree course during eve- 
ning or late afternoon hours, but also that professional law courses 
not leading to a professional degree do not appear anywhere in the 
table. In the autumn of 19*25 seven part-time sho~t-course degree 
schools and at least nine evening schools which did not as yet confer 
the degree were in active operation. 

THE INFLUENCE OF PART-TIME INSTRUCTION UPON THE ORGAN!. 

ZATION OF THE LEGAL PROFESSION 

Whether or not one more or less standardized type of part-time 
law school will eventually drive all others from the Held, the present 
regime of competition between part-time and full-time institutions, 
as recruiting agencies fo * the legal profession, has many unfortunate 
consequences. The most obvious are (1) the flooding of the bar by 
students whose train.ipg must in the nature of things be inferior to 
the none too adequate preparation provided even by the best of the 
orthodox full-time schools i\wl (*2) the hesitancy on the part of some 
of these schools to raise their present standards, lest the principal 
effect of such action should be to drive students away from them- 
selves into inferior- institutions. Although it is too soon yet to profit 
by the full lesson of experience in this respect, there is already some 

evidence that the current standardizing movement is producing this 

% 

precise result. 

There are several reasons why this situation does not excite more 
apprehension than it does. One is a distinct* tendency on the part of 
well-trained lawyers— a tendency probably grounded in the very 
merits of their training and subsequent professional career— to take 
life and its evils unemotionally. Another explanation is that, while 
this element has been attending chiefly to its own business, numerous 
graduates of part-time. law schools have become established in posi- 
tions of influence in' the profession, on the bench, and in legislative 
halls. Some of these gentlemen have actually remedied the defects 
of their early training. Doubtless all of them think that they ha\e 
done so. With that loyalty to their own past that most of us possess, 
they close their eyes to any changes that may have occurred in the 
law or in the conditions of legal practice since they prepared them- 
selves for the bar. Modestly disclaiming any? exceptional force or 
ability in their own characters, they take the position that a course 
of preparation which w*as good enough for them ought to be good 
enough for anybody. They are particularly apt to oppose reforms 
which they suspect, often with some justice, are dictated by a funda- 
mental lack of sympathy with part-time education. 

Perhaps the most important influence, however, that is at work 
perpetuating an inherently indefensible system is a naive faith in 
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the efficacy of final bar examinations to stem the torrent. Lawyers 
of every description, and to an even greater extent the public at . 
^ large, conceive of the flood of ill-trained applicants as breaking, 
so to speak, at the gates of the bar. These gates are manned by 
examiners who are supposed to have power both to exclude un- 
trained applicants from the profession, and in so doing to put an end 
to any type of preparation whose products do not measure up to 
requisite standards. Even the bar examiners themselves sometimes 
seem to believe that the only real evil in the present situation lies 
in the fact tl^it they are obliged to read too many hopelessly bad 
examination papers. 

As a matter of fact, exclusion of the hopelessly incompetent is 
all that can be accomplished under the present system. Any attempt 
to subject applicants to really rigorous bar-examination tests falls 
afoul of the different methods of preparation that are necessarily 
pursued in the two types of law schools. The full-time schools usu- 
ally avail themselves of the opportunity they enjoy to instruct their 
students by the valuable but time-taking Langdell case method. 
The part-time schools, because of the relatively small amount of time 
that their students can spare for study outside the classroom, can 
use the method, if at all, only in a form so modified as to rob it of 
much of the effectiveness which it possesses when pursued under 
appropriate conditions. Such schools are apt to attempt to make up 
for their deficiencies in this respect by greater emphasis upon what 
their rivals slightingly refer to as detailed “information” with re- 
gard to local law and practice. Both types of schools exert pressure 
upon the bar examiners — pressure that must be regarded as justified 
so long as the law permits both types to exist and to attract students. 
So evenly balanced is this institutional pressure that — as experience 
has shown repeatedly — examiners can not prudently discriminate, ,in 
their questions or in their system of marking, against either type. 
Yet it ought to be obvious that a bar examination that is not keyed 
to a particular course of study or instruction simply can not be made 
an effective test of competency to practice law. No one has expressed 
this truth better than the inventor of the case method. Christopher 
Langdell. Nearly 50 years ago, combating an early disposition on 
the ffbrt of Suffolk County bar examiners to reject his Harvard law 
graduates, Langdell attacked the entire system of examination, 
“without reference to any particular course of study or instruction,” 
in a passage concluding with the following words: 

It Is Impossible that such examinations should be at once rigorous and just. 
They must admit the undeserving or reject thgj desC irvlng. and In the long run 
they will be sure to do the former. 
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In a word, so far from our being able to rely upon bar examiners 
to insure that the products of our various types of legal instruction 
measure up to a common standarc^pf competency, a powerful influ- 
ence is exerted in the reverse direction. The fact that several dis- 
similar types of law schools compete with one another, as agencies for 
recruiting the legal profession, possesses, in addition to the unfor- 
tunate consequences which lie upon the. surface, this additional one: 
Institutional rivalry demoralizes the bar examinations. It dimin- 
ishes the likelihood that even for any particular type will there lie 
a desirable safeguard on the industry of the students and tlie 
informed conscientiousness of their teachers. 

It is for this reason that the problem of the part-time law school , 
is not merely perplexing in itself, but is of fundamental importance 
in its relation to the future development of legal education in any 
sort of school. The part-time institution, so long as it is constrained 
to be nothing more than a poor copy of the full-time model, is a 
much more subversive influence than the law office. This latter has 
no powerful friends to fight its battles for it. Bat examiners can 
therefore hold its products up to any standard, even to an inappro- 
priate one. In sparsely populated sections of the country this anti- 
quated avenue of preparation can still be justified. In urban centers 
law offices already develop into evening law schools speedily enough. 

It is a question whether it is worth while to expedite a natural trans- 
formation by the adoption of a bar-admission rule definitely refusing 
credit for time spent in an office. 

The first step toward a proper solution of the problem would seem 
to be to abandon the pretense that evening law schools and good full- 
time schools can be made mutually equivalent, either in the amount 
of time that students devote to their education, or in the precise edu- 
cational benefits they derive. It would be much better to formu- 
late, as an objective, that of making part-time schools as good in 
their way as the best full-time schools now are in theirs. The grad- 
uate of a part-time school can not be expected to have received as 
large an amount of training, measured simply by its aggregate quan- 
tity, as the graduate of an equally good full-time institution. This 
does not mean, however, that the training may not have been as 
profitable, in its different way, nor even that the curriculum may 
not include valuable elements which the other educational type, in 
the pursuit of its objectives, is obliged to exclude. The authorities 
of our leading orthodox law schools, who are doing so much to 
improve our law, already realize how seriously its present condi- 
tion strains their teaching facilities. Until the law that has to be j 
taught is simpler than for many years even they can make it, they 
know how far they must continue to fall short of turning out ade- 
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quutelv trained general practitioners. To contend, under these cir- 
cumstances, that part-time law schools should be tolerated only to 
the extent that they are cheapened editions of their own schools, is 
to ascribe extraordinary virtue to a diluted case method. It would 
be wiser to cooperate with the many earnest graduates of all types 
of law schools who are now teaching law during the evening, and 
late afternoon, in an endeavor to answer the following question: 
What methods and what curriculum are actually best adapted to 
part-time conditions? ^ 

An inquiry prosecuted in this spirit slioula go far to produce the 
type of part-time law school that the situation demands — not an 
institution which everybody, even its own faculty ami student body, 
.realizes is n makeshift, an inferior imitation of a really good school, 
but something that stands preeminent in its own educational field, 
at once gives its own students benefits that they could secure nowhere 
else, and frees the full-time law school from some of the responsibili- 
ties under which this type of institution now staggers. An attitude 
of this sort would probably find expression among other develop- 
ments in an alternative system of bar-admission examinations. One 
set of questions, intended for full-time law students, could not be 
answered satisfactorily by anyone else; another set of questions 
would be of such a nature that only well-prepared applicants from 
part-time schools could pass the examination. In the course of years 
this might or might not result in a clearly defined division of the 
legal profession along functional lines. Shoul^ this development 
occur, it would mean not merely that the profession had split under 
economic pressure into two fairly distinct division, recruited respec- 
tively by the activities of full-time and of part-time schools. This 
it has already begun to do to-day. It would mean that, instead of 
attempting by a process of artificial standardization to arrest what 
pliilosophers have long recognized to be a mark of social progress — 
a tendency to proceed from uniformity to diversity — legal reformers 
had regularized this tendency and turned it to good account. It 
would not mean that the legal profession was weakened because of 
not being formally united to the extent that physicians and Sur- 
geons, general medical practitioners and consulting specialists and 
research workers, are united in a single profession to-day. The 
practice of the law includes a much greater variety of occupations 
than those in which graduates of medical schools engage. American 
lawyers find a closer analogy, not in the relatively restricted medical 
profession, but in a broadly inclusive “health service,’’ which 
group comprises practitioners of all the many healing arts. If the 
argument by analogy is to be invoked, it is as unreasonable to 
standardize the education and tlie professional affiliations of every 


3 

ERIC 


I 


30 BIENNIAL 8TJRVEY OF EDUCATION, 1922-1924 

lawyer in one and the same mold as it would be to impose identical 
educational and licensing requirements upon physicians, dentists, 
health officers, pharmacists, nurses, and veterinary surgeons. 

As a matter of fact, all analogies limp. The analogy of health 
service is defective in so far as it suggests that graduates of part- 
time law schools are likely to remain stratified on a plane of lower 
financial or political rewards. Similarly, the existence in France 
and England of two or more virtually exclusive professional groups 
of practicing lawyers is evidence merely that division of the legal 
profession is possible; it is not evidence that the dividing lines in 
this country will ever run as they do there. The problem of the 
American lawyer is unlike that of lawyers elsewhere or of other pro- 
fessions at home. Illustrations drawn from other fields are stimu- 
lating, but in the past there has perhaps been too much superficial 
reliance upon outside models and too little probing of legal fictions 
and conventional assumptions. No one — least of x all the present 
Writer — can forecast with any confidence how American lawyers \ 
will be educated and organized in the years to come. But it is at 
least fairly clear that the form and effectiveness of the professional 
organization will be vitally influenced by the existence of differing 
types of educational preparation and that part-time law’ schools 
will continue to abound and to turn out large numbers of lawyers 
who differ markedly from' the product of orthodox full-time schools. 
This conclusion can be rationally derived from our fundamental 
political principles, and such experience as we have tends to con- 
firm the validity of the reasoning. 
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